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Veronica Pringle Relict of the deceaſt 
Mark Pringle of Crichton, and for her 
three ſons, Robert, Andrew, and Mark 
Pringles, Detenders ; 2; 
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Fol Pringle of C3 ichtan, Eſq; Purſuer. 
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ſpects the validity of an heritable bond of proviſion, and 
the effect of certain teſtamentary deeds, executed by the 
deceaſt Mark Pringle, Eſq; which bond of proviſion the Nature _ 4 
purſuer, his eldeſt ſon and heir, ſays, ought to be reduced, be- _ | 
cauſe of its being granted by his father when on death-bed ; and ﬀ! 
which teſtamentary deeds, he ſays, are ineffectual, in ſo fa as } 
they are made to convey his father's moveable eſtate to the de- 

fenders, to the prejudice of his obtaining relief from payment of 
the moveable debts; and that one of them, w2z. a codicil, being 

executed without a date, is to be preſumed to have been done on 

dzath-bed, and of conſequence, cannot have any effect to his pre- 

judice, as the heir of his father. 

The ſaid Mar Pringle deceaſed, was for a conſiderable time 
his Majeſty's Conſul at St. Lucar in Spain, where, by his indu- 
itry and attention to trade, and in the year 173 7. Ly the advice | 
of his friends, purchaſed the eſtate of Crichton in the county of ur. Priogletf 
Mid Lothian, of the annual value of 850 J.; but his fortune was t 1 ö 
not ſufficiently large to enable him to pay the price, which ob- —_— 0 
liged him to borrow large ſums in this couutry. AM 


A 5 Mr. 


12 


Mr. Pringle was twice married; by his firſt wife he had iſſue, a 
fon who is the purſuer, and two daughters, Vargaret and Violente; 
and the defenders are the children of the ſecond marriage, and 
their mother. | | 
Mr. P/ ingle. whilſt in this country and about to return to Spain, 
executed a diſpoſition of the eſtate of Crichton, in favours of his 
ſon the purſuer, wherein he reſerved his own liferent; and it fur— 
ther bears, with proviſion always, likeas, it is hereby ſpecially 
* provided and declared, hat the jaid John Pringle and his fore- 
* faids, ſhall be holden and obliged, as by acceptation hereof, they 
% bind and oblige them, their heirs and ſuccęſſors whatſomever, to 


« ſatisfy and pay the proviſions made and granted by me, in fa- 


“ vours of Mifles Margaret and Violente Pringles my daughters, 
and John Pringle my nephew, conform to bonds of provi- 
ſion already granted, or that ſhall be granted by me to them, 
« or in favours of any other perſon or perfons at any time hereafter ; 


and generally, all and ſundry my debts, gifts, legacies and 


* others whatſomever, that I ſhall be owing the time of my deceaſe, 
* upon whatever cauſe or occaſion.” 

The diſpoſition likeways contains this other clauſe: ©* And 
* likeways, reſerving always to myſelf my liferent right, during 
* all the days of my lifetime, of the whole lands and others a- 
* bove diſponed ; with full power to me, by myſelf alone, at any 


time in my lifetime, without conſent of the ſaid John Prinzle, 
„ and his foreſaids, to burden and affect the ſaid lands and others, 


by heritable bonds or otherways, with ſuch debts, gifts and pro- 


V viſions, as I ſhall think fit; and to fell and diſpone the ſame in 
«©. whole or in part, and to revoke, alter, and innovate theſe pre- 
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* ſents at pleaſure. 


Mr. Pringle went to Spain ſoon after executing this diſpoſition ; 
and in the year 1751, the purſuer, his ſon being deſirous to be 
entitled to vote for a member of parliament in Mid- lothian, it was 
propoſed to Mr. Pringle, that the purſuer, for that purpoſe, ſhould 
expede a charter under the Great Seal upon the procuratory in the 
foreſaid diſpoſition, and which Mr Pri gie having agreed to, upon 
being aſſured, that it would not hurt his powers over the eſtate, 
the matter was carried into execution; and the purſuer was infeft, 


and his ſaſine duly recorded. 


nere Mr Pringle went to Spain, he appointed a factor for up- 


ne Eſtate. 


lifting the rents of the eſtate; and it was ſettled, that the purſuer 
was to have 150 J. out of thoſe rents, as a preſent maintenance; 
* 
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and that the reſidue of the rents were to be applied for payment 
of the annualrents of debts, and towards extinction of the capi- 
tals, which then amounted to 8300 J. ſlerling, as appears by an ac- 
compt holograph of the purſuer's agent, who was the factor upon 
the eſtate, and that beſides 3000 J. in two bonds of proviſion, 
granted by Mr. Pringle to the purſuer's two ſiſters; afterwards 
reduced to 20001. by the death of the younger fiſter, within year 
and day of her marriage: But that plan of management was not 
followed out; the purſuer intromitted with large ſums over 
and above his allowance, and large ſums were apphed for 
building farm-houſes, and otherwiſe meliorating the eſtate 
ſo that out of the rents, crops 1747 and 1754, and in- 
tervening crops, almoſt nothing was applied towards payment 
of the debts, when Mr. Pringle returned to Brutamn in the year 
1755, and came himſelf to have ufe for part of his rents. How- 
ever, Mr. Pringle, when in Span, remitted 3300 J. which with 
9001. due to him in this country, and the portion of 2000 J. re- 
ceived upon the purſuer's marriage, were all applied towards 
extinction of the debts, and reduced them in the year 1755, to 
the moderate ſum of 4100 /. fie! ling. 

That upon the purſuer's marriage, his father did execute a 
dleed, wherein he rencunced his liferent and the other faculties 
reſerved to him by the diſpoſition 1748, in ſo far as regarded 
the lands of Doup:e-mill, and other parts of the eſtate; and the 
deed contains tlꝭe followingclauſe, But reſervingalways to myſelf, 
my liferent-right of the whole of the lands and barony of Crich- 
fon, and my ſaid power and faculty of ſelling and diſponing, or 
„ burdening and affecting the ſaid whole lands and barony of 
* Crichton, excepting only the ſaid lands of oupre-mill, &c. here- 
* by renounced, as fully and freely to all ends and purpoles, as 
it theſe preſents had never been granted.“ 

Mr. P:ngle being old, gave up his conſulſhip, and came to 
London to refide for the remainder of his days; and finding there, | 
that his funds, independent of the eſtate in Scotland, were not 
ſufficient for making ſuitable proviſions to the defenders, he exe- 
cuted the following deeds. | | — 


Upon the 4th of arch 17 58, he executed a teſtament, wherein 1; 11 | 
Mr. P:1ngfl 


he bequeathed to the purſuer the ſum of 2500 /. fterling,. due to mates al 


him by Don F ranci/co Urgate, late of Cadiz in Spain, merchant ; and {tament, 


allo his effects in Hain, which. he had left in the hands of David won h | 
Urdens ! | 


Hodge merchant in St. Lucar, to be applied to the payment of a orſrer 


conſiderable debt, which he owed to dae de la Roche, merchant the paymed 


in N 
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his in St. Lucar; and he empowers the purſuer to ſettle accompts 
due in with Mr. Hodge, and ordains him to pay any balance that ma 
4 be due, out of the real eſtate in Scotlund, in conſideration of the 
legacy given him; and then follows this clauſe: And further, 
* in conſideration of the ſaid legacy, I hereby direct and appoint 
© the ſaid John Pringle my ſon, to pay out of my ſaid jeal eſtate 
“ in Scotland, all bonds, gifts, annuities and others, which [ 
% have granted, or {ſhall grant, by virtue of the powers and fa— 
* culties reſerved to me, by the diſpoſition of my aud real eſtate 
„ aforeſaid, to my ſud ſon, with the payment whereof he is 
* chargeable by the diſpoſition aforetaid: And I ordain, that no 
part of the faid debts thall affect this my periodal eſtate; and 
in caſe of any purſuit, demand and charge brought againſt my 
“ {aid wife, ſhe thall have immediate recourſe againii my ſaid 
“ ſon, and ſhall be relieved of all ſuch claims and bonds due by 
% me in Scotland.” | | 
By the teſtament, Mr. Pringle bequeathed the reſidue of his 
moveable eſtate to his wife Veronica Pringle, one of the defenders, 
in truſt, for the following uſes: 1mo, To pay his funeral expen- 
ces, and all debts that were or ſhould be owing by him in Lon- 
don, at the time of his death. 2do, To pay 1000 J. flerling to his 
youngeſt ſon Vark Pringle, at his marriage or majority, with in- 
tereſt from the time of his, the teſtator's death. The ſum in the 
event of Mark's death, to be divided between his two brothers, 
Nobert and Andrew; and in the event of their death, to belong 
to the purſuer. 310, The remainder of the perſonal eſtate, to be 
liferented by his wife, and upon her death to be enjoyed by her 
children, in ſuch proportions as the ſhall have appointed by a 
writing under her hand. 4to, In the event of Mrs. Pringle's en- 
tering into a ſecond marriage, the perſonal eſtate to be veſted in 
truſtees, for behoof of her children; and it is declared, that if 
ſhe fail to name truſtees, in ſuch event her neglect ſhould infer a 
forfeiture of her intereſt in the perſonal eſtate; and there are guar- 
dians appointed for Mark, in the event of ſuch ſecond marriage. 
rch 29. Upon the 29th of the ſaid month of March, he executed an he- 
. ritable bond of annuity to his wife, for 50 J. and an heritable 
be bond in favour of his two ſons Robert and Andrew, for 1000 /. 
te wah each, with a clauſe of accretion, and a proviſion of the monies 
annuity of reverting to the purſuer, in the event of their death; and upon 


. 22d ihe theſe deeds infeftment was taken on the eſtate of Crichton. 
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Mr. Pringle at the ſame time, in virtue of the powers reſerved ww 2 
to his ſons, 
him in the diſpoſition of the year 1748, execute a new diſpoſition jy 3 


of the lands of Crichton, in favours of the purſuer; and wherein andrew. 

he calls to the ſucceſſion, his ſons by his ſecond wife, in pre- 
ference to the purſuer's female iſſue; but withcut any reſtraint or Mr. Pringle 
limitation whatever upon the purſuer, the deſtination being fimple; 9 mw a 
and by the deed,*the diſponees become bound by their acceptance, — 
*« To pay the proviſion made and granted by me, in favours of ton to the 
« Veronica Renny my ſpouſe, Margaret Pringle my only daughter, purſuer, 
the ſaid Robert, Andrew, and Mark Pringles my ſons, and John 
* Pringle my nephew, conform to bonds of provifion already 
granted, or that thall be granted by me to them.“ 

The diſponees are allo burdened with the payment of all other 
debrs, legacies, Oc. and the deed alſo contains the tollowing 
clauſe, © With full power to me, myſelf alone, at any time in 
* my lifetime, without conſent of the ſaid Jahn Pringle, or my o- 
„ ther heirs before mentioned, to burthen and affect the ſaid 
* lands and others, by heritable bonds or otherways, with * 
* debts, gifts and proviſions. as I thall think fit.“ 

The perſonal eſtate which Mr. Pringle had ſettled by his will, 
as a fund for his younger children, and an additional mainte- 
nance to his wife, in the event of her ſurviving him, came to. be 
greatly diminiſhed by various occurrences : Mr. Pringie was ſo— 
cial and benevolent, and in his ſtate of retirement at London from 
buſineſs, was anxious to have the company of his friends, which 
they indulged him in, and his houſe was.much frequented, which 
_ occaſioned a high annual expence. An annuity of 200 J. which 
he got an obligation for, upon giving up his conſulſhip, dropt; 
a debt of goo J. due to him in London, became deſperate by the 
inſolvency of the debitor : The purſuer had uſe for, and got more 
than his proportion of the rents of the eſtate, ſo that truly Mr. 
Pringle came ſoon to diſcover a conſiderable alteration in his cir- 
cumſlances ; ; and on this account he executed a codicil, wherein 
he altered the will in two reſpects, but confirms and ratifies it as to Mr. Pringle 
every thing not altered; if, He bequeaths the Spaniſh debt of 8 
2500 l. due by Don Franciſco Urgate, to his wife in truſt, to be vill whom 
divided ecuiths- between the purſuer and her children, thare and In he ratifies 
Mare alike. 2dly, Upon a narrative of his having ſettled with e 
{a Riche, and paid the debt due to him, he orders any ſum that lo far as 


might be due by David Hodge to him, to be liferented and divid- 3 al- 
: ed ered, 


* 
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ed by her in the ſame manner, as the reſidue of the — eſtate 
in the principal teſtament. 

This codicil bears no date, 1 it has been proved in this acti- 
on, to have been executed upon the 1 2th day of - wgujt 1760, a- 
bove ten months before Vr. Pringle's death. and when he was in 
perfect health, and ſound judgment and memory, of which no- 
tice will hereafter be taken. 

The purſuer came to London ſoon after the execution of this co- 
dicil, to viſit his father; and Mrs. Pringle flatters herſelf, that he 
will do her the juſtice to acknowledge, that the informed him of 
the codicil, and of the alteration thereby made upon the will, 
with which he had alto been made acquainted: And that to 10 
all reflections againſt her, of having uſed any improper influence, 
ſhe frequently adviſed and recommended to him, to ſpeak to his 
father upon the ſubject of the ſettlements which had been made, 
that there might remain no room for blaming her, in caſe he 
ſhould come to think they were too favourable for her and her 
children; and that upon theſe occaſions, he not only once, but 
often declared his being ſatisfied with what was done, and that 
he thought his father had done no more than what he ought to 
have done. | 

The purſuer will alfo well remember, that when he was at Lon- 
don, he was appriſed of his father's intention, to ſecure his ſon 
Mark's proviſion, by an heritable bond upon the eſtate, partly be- 
cauſe the recovery of the Span/b debt was ſtill doubtful, tho 
meaſures. were then in agitation for the recovery thereof, and part- 
ly becauſe of the loſs of the aforeſaid goo J. Sterling of Mr. 
Pringle's funds; and of this reſolution of Vir. Pringle's, the pur- 
fuer not only approved as an act of juſtice, but ſaid, that when 
he went to Scotland, he would ſend up a ſcroll of a proper bond 
to be executed. 

The purſuer went to Scotland; but his father being in a declin- 
ing ſtate, and anxious to have the bond made out, it was (before 
the purſuer's intended ſcroll could have reached London) wrote by 
a gentleman in London. and was execute by notaries upon the 2 5th 
day of May 1761, in preſence of a couſin german of the * 85 
and ſeveral other perſons, who are witneiles. 

And by the bond, which proceeds upon a narrative al the re- 
ſe. ved faculty in the dif ;ofkion 1748, Mr. Pringle becomes bound. 
to pay to his youngell ſon, Aa, the ſum of 1000 J. Ster ling, at 
the firſt term. atter his majority „with annualrent from che firtt 

term 


(FF 
term after the granter's death : And it 1s provided, that in the e- 
vent of Mark's death, the money {hall devolve upon his brothers, 
Robert and Andrew, and that in the event of their death, it ſhall 
belong to tlie purſuer. 

As this bond of proviſion was intended to come in place of the 
1000 J. formerly provided to Mark, the payment ot which was 
underſtood to depend upon the recovery of the Spaniſh debt; ſo, 
agreeable to what was reiolved upon when the purſuer was in 
London, and that juſtice might be done him, his father did exe- At th 
cute a ſecond codicil, wherein, after reciting the heritable bond oy 
of proviſion, which be defires may be ratified and confirmed by the p 
the purſuer, his eldeit fon, he bequeaths to the purſuer 1000 J. in a i 
to be paid when recovered, free of all coſts and charges, and di-; — 
rects the reſidue to be divided, as ordered in the firſt codicil. 

Mrs. Pringle wrote the purſuer a full account of all that was Purſue 
done, and the bond was put into the hands of one Mr. Bade, 1 
who was about to ſet out for Scotland, for the purpoſe of the pur- been d 


ſuer's completing it by infettment, and which the purſuer readily® and the 
ſent to 


agreed to. 1 
It appears, that Mr. Hodge arrived in Scotland about the begin Hodge 
ning of Juue; and in a letter to Mrs. Pringle, dated the 1 1th of have in 
that month, he gives the following account of what paſt between 
the purſuer and him: Mr. Prmgle came to town upon Sunday; Mr He 
* we {upped together, and talked over the affair of ſettling Mark, letter. 
« that is to ſay, in infefting him in the eſtate in the manner you of wal 
deſire, to which he had not the leaſt objection; and it remain: ſed bet 
© ed, to have a meeting with Mr. Mitchel/on, to get him to have i 
« the bond regiſtrate, and make infeftment: We met on Monday, 
© near one of the clock, when the bond was ſent to be regiſtrate : 
© The poſt came in about two o'clock, and gave me the difagree- 
© able news of Mr. P/ingle's death: I then went to look for Mr. 
* John Pringle, and found him with Mr. Mitchel/on ; he (till pro- 
« miſed that Marize ſhould be infett as before.“ Then he tells, 
that he is obliged to go to Glaſgow, and adds, You have not 
the leaſt reaſon to be uneaſy at this, as. | think Mr. John Pringle 
& too much a man of honour, to go back of his word.” 
Mr. Hedge was not miſtaken; the infeftmeiit was ſoon after ta- 
ken by the purſuer's doer as notary ; and waen Mr. Prmgle was 
at Crichton, the company who were witneſles to the ſolemnity, di- 
ned with him; it was conſidered as his act, reported as ſnch by 
Mr. Hodge to Mrs. Pringic, who returned lier grateful thauks in 
a 


! 
a letter, dated 3oth June 1761, directed to the purſuer, in which 
ſhe writes, © I had a letter from Mr. Hodge laſt night, wherein he 
* tells me you granted Mark's infeftment with great chearfulneſs: 

Indeed I was not at all ſurpriſed with the news, as it was no 

* more than expected from your generoſity and goodneſs of heart, 
C6 1 c. ” 

The purſuer, after his father's death, appeared to be · diſſatisfied 
with the heritable bond of proviſion granted to Mark, and the co- 
dicil which takes from him ſo much of the Span/h debt: But the 
defender Mrs. Pringle had it not in her power to give him relief: 
For her children, who are all minors, were the perſons chiefly inte- 
reſted. At the ſame time, he will do her the Juſtice to acknow- 
ledge, that ſhe was willing to do all in her power to prevent a 
law-ſuit ; for that ſhe offered, and even preſſed to have the mat- 
ter ſubmitted to a perſon very nearly connected to himſelf ; from 
whoſe determination great ſatisfaction was to be expected by all 
parties, as it would be agreeable to the rules of law and juſtice ; 
but this was not thought expedient, and ſhe had it not in her po] 
er to do more. 

The purſuer, after deliberating for ſome time what part to act, 
thought proper to bring the preſent action; wherein he concludes | 
for reduction of Mark's Ae bond of proviſion, and of the 
teſtament and codicils; and to have it found and declared, that 
the defender Mrs. P/iſgle was bound to relieve him of all the per- 
ſonal debts of his father; or, at leaſt, to convey to him the Sa- 

niſh debt. 

The purſuer, in the out- ſetting of the caùſe, judicially reſtric- 
ted the reductive part of his libel to the bond of proviſion and 
codicils; and appears to have argued the cauſe, as if he only 
meant to have the bond ſet aſide, and the moveable eſtate to ſtand 
upon the footing of the teſtament, without demanding further 
relief of the moveable debts, than what he can operate by the 
Spaniſh debt being found to belong to him: However, it is to be 
wiſhed he would be explicite upon this: For if he means to go 
further, it would be declaring his intention of cutting his brother 
Mark out of his proviſion altogether : For he knows well, that 
the executry funds, independent of the Spanz/h debt, will not e- 
ven be ſufficient to pay Mark's proviſion; and which may have an 
influence, both in law and juſtice, in this caſe, if the court ſhould 
be of opinion, that the purſuer is intitled to relief of debts out of 


the executry- funds. 
| In 


We 

In the courſe of the proceedings, it was pleaded for the purſu- 
er, that as the firit codicil had no date, it muſt be preſumed to 
have been executed by Mr. Prinzle when on death-bed : And, for 
obviating of this plea, the Lord Ordinary allowed the defenders to 
prove, that the deed was executed by Mr. Pringle when in liege 
pouſite. 

In conſequence of this, George Lewis-Scott, Eſq; one of the pot or 
commiſſioners of his Majeſty's exciſe in London, was examined, firſt codic 
who deponed, That, froia a memorandum taken by the depo- wy 1 
© nent, which he has now in his cuſtody, he has occaſion to re- — J 
* member diſtinctly that he viſited and dined with Mr. Pringle 
* deceaſt, late of Crichton, upon the thirtieth day of Auguſt 1760, 
* at Low-Layton in Ef/ex That the deponent then wrote a codicil 
„ to the will of the ſaid Mark Pringle, which contained no date, 
* to the belt of the deponent's remembrance : That the deponent 
** faw the ſaid Mark Pringle ſign the ſaid codicil, of that date, in 

** preſence of this deponent, and William Cort, ſervant to the ſaid 
* Mark Pringle, who likewiſe ſigned the ſame as witneſſes.“ 

This gentleman will probably be known to many of your Lord- 
ſhips ; and as the utmoſt credit will be given by every perſon 
that knows him, to what he either ſays or ſwears ; ſo, there is no 
doubt of the codicil's having been executed upon the 3oth of Au- 
guft 1760, which is near ten months prior to Mr.Pringles death; 
and it is ſcarce neceſſary to add, that the witneſs has further de- 
poſed, that Mr. Pringle appeared to him to be © of ſound mind, 
* memory, and judgment, when he peruſed and figned the ſaid 

* codicil:” And which indeed is alſo depoſed to by ſeveral other 
p of character and knowledge, who had buſineſs to tranſact 
with him about that period. 

It has been ſaid for the purſuer, chat the teſtimony of one wit- 
neſs can have no credit, however unexceptionable his character may 
be. To which the defenders anſwer, That the teſtimony of Mr. 
Scott is ſupported by ſtrong and unerring circumſtances, which, 
when joined to his teſtimony, amount to a legal and convincing 
proof. 
ic will be obſerved, chat Mr. Scott has ſaid, that William Cort, 
jervant to Mr. P, ingle, was a ſigning witneſs to the codicil, 
and which is proved to be the fact from the codicil itſelf. 

Now, Suſanna Ning ſtoun depones, That when ſhe was ſervant 
* to the ſaid deceaſt Mar Pringle of Cricht;n, in the year 1790, 


4 the knows that William Cort was likeways ſery aut at that Time 
CG to 
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% 
© to the ſaid Marz Pringle, in the ſtation of a footman. Depones, 
„That the remembers, that when Mr. Pringle and his family li- 
ved at Low-Layton in Eſſex, in the year 1760, Mr. George I exvis- 
„ Scott came and dined with Mr. Pringle, ſome time about the 
* end of the ſummer that year, when the deponent believes he 
« wrote ſome paper, or will, for Mr. Prinale: For on that occafi- 
on, the ſaid ///:i/ham Cort having been called upon, returned, and 
“told the deponent that he had ſigned witneſs to Mr. Pringle's 
* will, Depones, That Mr. Pringle and his family left Loww-Lay- 
ton upon the 4th November 176; and that the ſaid Milliam (ort 
* left Mr. Pringle's ſervice upon the 1oth of November the ſaid 
year. Depones, That on that day the ſaw the ſaid Malliam Cort 
* write an accompt and receipt for his wages, and other particu- 
* lars, which he ſigned; and which receipt, the deponent now 
* exhibits, having received the ſame from the ſaid Veronica Rennie, 


+ widow of Mark Pringle aforeſaid; and the ſaid receipt is mark- 


*ed and ſigned by the ſaid commiſſioner and this deponent, as 
* relative to this oath. Depones, That ihe knows the ſaid Milli- 
am Cort went to /reland about three months after he left Mr. 
* Pringle's ſervice ; and ihe has been informed he ſtill continues 
there | | | 

The account referred to by this witneſs is produced, wherein 
William Cort's wages, till the 10th of November, are ſtated and 
diſcharged; and as the accompt appears to be holograph of Milli- 
am Cort, who then left Mr. Pringle's lervice, it is clear, that the 
codicil muſt have been executed prior to the 1oth of November 


1760, which is ſufficient ſrom barring reduction of the codicil, 


ex capite lecli. 

As a charter had been expede at the purfuer's deſire, upon the 
diſſ oſition 1748, and that the charter and ſaſine thereon had been 
produced, as his titles for carrying on the preſent action, the de- 
fenders took it for granted in the courſe of the argument, that he 
had accepted of the diſpoſition: But this not being admitted by 
him, the Lord Ordinary did ordain the defenders to give in a con- 
deſcendence of the facts and circumſtances from whence they in- 
ferred the purſuer's acceptance of the diſpoſition 1748, Not on- 
* Iv quoad the lands contained in the renunciation 17 54, but alto, 
* guoad the lands of Crichton; which was accordingly done: 
And as the condeſcence and anſwers will be printed and given into 


nd Anſwers Court with the informations, the defenders will beg leave to refer 
to 


1 


ro them, and not to Acad but that your Lordſhips will be fatis- _ 
Or In 


fied from what there appears, that the purſuer accepted of the; ing th 
diſpoſition 1748, and will argue upon that ſuppolition. ſuer's 

It may be proper further to obſerve, that in the courſe of the — 
proceedings before the Lord Ordinary, the purſuer appears to have = 
taken for granted, that the Spanzyb debt does bear intereſt, and 
that the ſum does now amount to about 7000 /. Sterling. 

In whatever manner this caute {hall be determined, the defenders An act 
are extremely ſorry that the purſuer is miſtaken in this matter. The oY 
debt was due by a bottomry bond or obligation, and the payment 
depended upon the returning of a Spanyh ſlotta from South 4Ame- 
rica to Spain, and which did not return till the year 1753. 80 
that, ſuppoſing intereſt to be due from that period, the ſum would 
not be near ſo great as the purſuer ſeems to believe: But the fact 
is, as the defenders have been informed, that no intereſt can be 
recovered. upon the debt, not only becauſe'the principal debitor is 
totally bankrupt, and that the only hopes of payment is from a 

ſarety i in the obligation, againſt whom, or even againſt the prin- 
cipal debitor, the debt has never yet been proved, or a judgment 
recovered, altho Nr. Pringle during his life, and his widow ſince 
Bis death; have done every thing in their power to get it done; 
but alſo, becauſe, as the purſuers have been informed, no intereſt 
can be demanded before the courts of Hain upon tuch debts; and 
indeed, the defenders have the greater reaſon to believe this to be 
true, that in all the memorials which have been preſented to the 
Britiſh amballadors, or reſidents at Madrid, for obtaining juſtice 
in this matter, there is not the leaſt inſinuation of inter elt being 
due upon the debt. 

It may appear ſurpriſing to your Lordſhips, that Mr. Pringloe, 
or the defenders have never been able to get the debt proved, and 
a judgment againſt the debitors; but the fact cer tainly is ſo, and 
as that is known to the purſuer, it is unneceflary to ſuggeſt the 
reaſons which have occaſioned it, which are alſo known to him; 
and the defender {hall only add further that till lately, they ne- 
ver had the leaſt hopes of any thing being recovered, and that 
even their lateſt information gives them no ſanguine expectations 
of any thing being got. 

Theſe things being premiſed, the defenders ſhall now proceed Ft query 

O DEC CONF 
to the argument in the cauſe: And the firit queſtion is, Whether dered, is, 


this heritable bond of provition. granted to Mark, which is admit- Whether | 
ted Mark's hes 


N on can 
ſuced ex 
ecti? 

k ument. 
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Pond of ted to have been executed on death-bed, can, on that account, be 


ſet alide by the purſuer ? | 1 

It has been admitted by the purſuer, that when a perſon dif 
pones his eſtate to a ſtranger, with a reſerved faculty co alter and 
burden, the exerciſe of ſuch faculty on death-bed, canuot be ſet 
alice by the diſponee accepting, or by the heir at law, The firſt, 
as he takes under the diſpoſition, muſt take the right, with all its 
qualities; and the latter has no intereſt to chalicnge, as the diſpo- 
ſition excludes him. 

On the other hand, it has been laid down as clear law by the 
purſuer, that where a perſon diſpones his eſtate to his fon and heir 


alioque ſucceſſurus, under ſuch a faculty, the diſponee who does 


Not accept of the diſpoſition, is intitled to ſet aſide all death- bed 
deeds, in exerciſe of the faculty; becauſe nemo poteft cavere, ne le- 
ges in tejtamento ſuo locum habeant. And the defenders have no oc- 
caſion to diſpute this doctrine, for they apprehend, there has been 
a clear acceptance of the diſpoſition 1748, and the proper queiti- 
on to be argued is; 

Whether the purſuer, who has accepted of a diſpoſition to his 
father's eſtate, bearing a reſerved power to his father to burden it 
without his conſent, By heritable bonds or otherways, with 
* ſuch debts, gifts and proviſions, as he ſhould think fit; and 
** wherein the purſuer becomes bound, by his acceptance, to ſa- 
* tisfy and pay all bonds of proviſion already granted, or that 
* thall be granted by him,” can ſer aſide a bond of proviſion ex- 
ecuted on death-bed, in virtue of ſuch reſerved powers? 

In the entry upon this queſtion, it will not be improper to ob- 
ſerve, that Mr. Pringle was a younger ſon, who had only a ſmall 
patrimony, and that he acquired his whole eſtate by his own 1n- 
duſtry, and application to buſineſs: That he was under no obli- 
gation, by marriage contract, or otherways, to leave his eſtate, 
or any part of it, to the purſuer his eldeit fon: That he was ab- 
ſolutely re: ſue moderator et arbiter, both in law and good reaſon; 
and, as all was the purchaſe of his own induſtry and merit, that 
if he had been guided by the ſentiments of merchants in thoſe 
countries, where he paſt the greateſt part of his life, and had dif- 
tributed his eſtate with equality among his children, there would 
have been no cauſe to blame his conduct. That, when ſwayed 
by the cuſtoms of his native country, and a juſt eſteem for his 
eldeſt ſon, he has given the bulk of his fortune to him, and only 
rational and reaſonable proviſions to his younger children; there 

1s, 
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is, at leaſt, no juſt reaſon to ſtretch the law, if doubtful, to ena- 
ble him to take from the younger children, and their mother, 
any part of the rational and moderate proviſions given to them; 
and this the rather, that the purſuer cannot ſay he was deceived 
by his father; for, in many letters he was told, that he need not 
expect the eſtate 3 in Scotland free and unincumbred; on which 
account, many advices to ceconomy were given. And, after all, 
it cannot be ſaid, that he has burdened it to exceſs ; for by the pur- 
ſuer's own account, the debts including Mark's proviſion, and all 
the others, are only about 6000 l. which the defenders imagine 
to be a large computation, and yet is no extraordinary burden 
upon an eſtate, which, many years ago, yielded a rent of 850 J. 
her annum, and which, ſince that time, is much increaſed in its 
value. 

The bond of proviſion falls to be ſupported in the apprehenſion 
of the defenders, upon this plain principle of law and reaſon, that 
the purſuer having accepted of the diſpoſition, he cannot be allowed 
now to reject it, but muſt be bound by it in the ſame manner as 
if he was a ſtranger ; and which principle is fortified in this caſe, 
by the infeftment taken upon the bond: For altho' there is no evi- 
dence of the purſuer's having directed that to be done; yet, upon 
the whole circumſtances of the caſe, particularly, Mr. Hod2e's let- 
ter, your Lordſhips will be ſatisfied, that it was done by his ap- 
probation, and will be inclined to conſtruct his conduct to be a 
homologation of the bond which had been granted. 

The law of death- bed operates in favours of heirs only; but the 
purſuer, as to the eſtate of Crichton, cannot be confidered as the heir 
of his father, for he has taken, and holds the eſtate under a ſpecial 
diſpoſition, and muſt be ſubjected to every quality in that diſpo- 
ſition, in the ſame manner as a ſtranger would have been. Lord 
Bankton lays down this in very expreſs terms, in page 3o6th, Vol. 
24, 48th, where, treating of this ſubject, he ſays, © That if ſuch 

* diſpoſitions, with reſerved powers, are granted to ſtrangers, the fa- 
* culty may be exerciſed on death-bed, becauſe the right is granted 
* with ſuch quality, and the heir of the granter is excluded by 
the diſpoſition, and not by the exerciſe of the faculty; but if 
* granted to the preſumptive heir, he may reject the diſpoſition, 
© and reduce the exerciſe of the faculty, if done on death-bed, 
das being a device to elude the law of death-bed, wnle/s the heir 
Has accepted of the diſpofutton and poſſeſſed thereon, for then he ie 


in the Jame caſe with extraneous d. 1/ponees, and caimot bring under 
* challenge 
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© challenge the exerciſe of the faculty to his prejudice, tho done on 
* death-bed. 

The author of the 6 has, Vol. iſt, page 21 5th, laid down 
this point as ſettled by two deciſions, 22d of June 1670, Douglas 
contra Dougias ; 16th of Decemer 1668, Bricen contra Bricen; and 
the ſubſtance of them is fairly taken down in theſe words. A 
father diſponed his eſtate to his eldeſt ſon, reſerving power at 
. * any time during his life, to burden it with a certain ſum: This 
* power he exerced upon death-hed, which was found good a- 
“ gainſt the diſponee, who was heir, ſeeing he had accepted and 
bruiked by the diſpoiition, reſerving this power to burden at a 
* ny tune during his life, which includes allo death-bed.” 

It has been ſaid for the purſuer, that the ratio decidendi in thoſe 
caſes, was the faculty's being limited to a ſpecial ſum ; but that 
is clearly a miſtake, as will be evident from reciting the interlo— 
cutor of the court in one of theſe caſes, as collected by Lord 
Stair. It is in theſe words; The Lords repelled the defence, and 
found, that the reſervation in the terms as it ſtood, did. extend 
"a burdening of the eſtate at any time the diſponee pleated, and 
* was in capacity of ſenſe and reaſon, tho' on death-bed, ſceing 
* the defender had accepted and 61 ui,, by the di iti tion ho qua= 
* mud... 

The queſtion was determined in the Gin manner in a caſe ve- 
ry ſimilar to the preſent, collected by Fountainhall and Forbes, 8th 
þ F:bruary 1706, Bertram contra Wier, where the faculty was not 
| vol. 2. limited to a certain ſum. The caſe is abridged in the Dictionary 
216. in theſe words: A father having diſponed his eſtate to his ſon, 
q „ with. the burden of all provitions. to his younger children, 

granted, or to be granted, and thereatter upon death-bed, Ha- 

« ving granted a bond of proviſion to one of his daughters, tie 

« Lords found this bond not reducible ex capite lecti, by the heir 

« who had accepted the aforeſaid diſpoſition, and behoved to Le 
liable to the burdens. and qualities thereof.“ 

It has been ſaid by the purſuer, that from the oaths collected 

by Fountainhall, the ratio decidendi appears to have been, that the 
40 ond the bond to have been of the ſame date with 
the diſpoſition; but that is not the caſe, for the reaſon appears 


plainly to have been as in the other caſes and authorities, that the 
heir having accepted of the diſpoſition, and bruiked by that 
Tight, he cannor challenge a burden wauch has been impoſed in 


conformity to his own right. 
The 


1 

The defenders have one other authority to mention, which will 
be fully in the remembrance of the court; it is the caſe between 
Lord Forbes and the children of his brother, where the queſtion 
was, whether a bond of proviſion granted upon death- bed, in 
virtue of a reſerved faculty in a contract of marriage, was good 
againſt the heir, who made up his titles by a ſervice upon the 
contract. It is true, this court ſuſtained the defence of death- 
bed, but the decree upon an appeal was reverſed, and it was ad- 
judged, * That the bond of proviſion in queſtion having been 
granted in the execution of a faculty reſerved in the contract of 
marriage, the exception of death-bed did nor he either againſt 
* the principal ſum, or the anuualrents, or intereſt thereof.“ 

In oppoſition to theſe authorities, the purſuer has appealed to a 
deciſion collected by Starrs, 25th of February 1603, Hepburn con- 
tra Hepburn, where a reſerved faculty in a ſettlement of an e- 
ſtate by a marriage contract, was found not to be exerceable up- 
on death-bed. And to another caſe, ſuppoſed to have been deter- 
mined in Fanuary 1634, Ballantine- contra Ballantine, but which 


does not appear in any written collection, and in which caſe it is. 
ſaid, that a father having taken a diſpolition to himſelf and his 


wife, in conjunct fee and liferent, and to his eldeſt ſon, with a 
faculty to burden and alter, a diſpoſition afterwards granted by 
him, to the prejudice of his eldeſt fon, was reduced ex capite lefti, 
notwithſtanding of the faculty, But the judgment of the houſe 
of peers, in the caſe of Lord Forbes, is a ſufficient anſwer to the 
firſt of thoſe deciſions ; and the plain anſwer to the ſecond, and 


indeed to both, is, that they do not apply to the preſent caſe, be- 


cauſe there was no acceptance on the part of the heir. 


Facnlty 
lectio 
p. 20 

Dit. p. 


It has been ſaid for the purſuer. That even the conſent of 


* the heir, accepting of ſuch deeds, will not be ſufficient to au- 
„ thoriſe the father to do deeds to his prejudice in a manner the 


* law does not permit.“ And, in ſupport of this, three deciſions 


have been appealed to; two collected in the Dictionary, 13th 


Newenber 1728, fudge contra Campbell ;, 4th December 17 43, Inglis 
contra Hamilton; and the third collected by Falconer, 15th of De- 
cen ber 1744, {rome contra Ii iE,jñz 

Upon looking at thoſe deeiſions, your Lordſhips. will at once be 
ſatisfied, that they do not ſupport the propoſition intended by the 


purſuer to be ſupported by mem, aud chat they are altogether fo- 


In 


reign to the preicut queſtion. 


Vol. x 
p. 2204 
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In the firſt it was found, that an heir portioner, who had ac- 
cepted of a proviſion in lieu of all ſhe could aſk or crave through 
her father's deceaſe, did not bar her from challenging deeds grant- 
ed by her father on death bed.—In the ſecond it was found, that 
an obligation, taken from the preſumptive heir, not to quarrel 
_ deeds executed on death-bed, did not bar him from doing o.— 
And the third deciſion is preciſely in terms with the firſt. 
The ſecond deciſion is the only one of the three which has the 
leaſt relation to the preſent caſe, but can have no influence upon 
it; for tho' it is exceedingly juſt, that an obligation, taken from an 
heir, of purpoſe to defeat the law of death-bed, ſhould be found 
ineffectual for that purpoſe, when the heir may not be at liberty 
to refuſe his conſent in ſuch a caſe; yet from thence it can never 
tollow, nor indeed with juſtice be argued, that the reſerved facul- 
ty in Mr. Pringie's diſpoſition, executed twelve years before his 
death, with no view to diſappoint the law of death-bed, and vo- 
luntarily accepted of by the purſuer his heir, could not be exerced 
by him when on death-bed, by granting a proviſion to. a child. 
—The defenders are ſorry for the ſake of the court, that they 
ſhould be obliged to obſerve upon, or make anſwer to ſuch deci— 
ſions, which can only be quoted to miſlead or perplex, when 
none better to anſwer the purpoſe can be found. | 
The authorities for the defenders are appoſite and ſtrong, and 
are impugned by none which hitherto have been appealed to by 
the purſuer ; but, indeed, independent of all authorities, the plea 
of the defenders muſt ſtand good upon the principles of ſound 
reaſon and plain ſenſe, which ſeldom are repugnant to law. Mr. 
Pringle gave his eſtate to his ſon, under a quality, that he ſhould _ 
be at liberty, at any time in his life, to burden it with ſuch bonds 
of proviſion, debts or legacies, as he ſhould think proper to grant: 
The purſuer accepted of the gift; and therefore, there can be no- 
thing more conſonant to reaſon and ſound ſenſe, than that he 
ſhould be bound to pay that proviſion, which his father has im- 
poſed as a burden upon the eſtate. | 


Imer's plea The purſuer, deſpairing to maintain his reaſon of reduction up- 
pded upon on the footing of the diſpoſition 1748, has argued, that that diſpo - 
. ſition was rendered ineffectual by the diſpoſition 1758, in ſo 
; much, that his acceptance of the firſt diſpoſition can have no et- 
3 fect, by reaſon of its being extinguithed by the ſecond. 

pofver i. This your Lordſhips will not much liſten to; for the ſecond 


diſpoſition is clearly no more than an exerciſe of the powers _ 
| | ve 
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ved by the firſt as to one particular only, but is no extinction of 
the right; on the contrary, it is a confirmation of it, ſo far as it 
conveys the eſtate to Mr. Prmgle ; and the ſubſtitution of his 
younger ſons in preference to the purſuer's daughters, with regard 
to that part of the eſtate not comprehended in the renunciation 
of the faculty, was no more than a rational exerciſe of the powers 
reſerved to him. 

When ſuch faculties are reſerved in diſpoſitions of eſtates, nei- 
ther law nor reaſon require any particular form or mode of exer- 
cifing them; all that is requiſite, is to do it by a legal and com- 
plete deed ; and Mr. Pringle could not make the ſubſtitution he 
did in a more regular and proper manner, than by a diſpoſition, 
as it muſt be effectual againſt the purſuer, who, by the conditions 
of his own right, 1s bound to implement every ſuch deed. | 

But further, it will be obſerved, that the diſpoſition 1758 re- Aver 2 
ſerves the ſame faculties to Mr. Pr ingle, and impoſes the ſame ob- 
ligation of performance upon the purſuer as the diſpoſition 1748 
did, and therefore the purſuer 1 is plainly drove into this dilemma, 
that he muſt be bound in whatever way he conducts himſelf, If 
he accepts of the diſpoſition 1758, he is clearly bound to pay the 
proviſion, becauſe that is a quality in the deed. If he es that 
diſpoſition, then it is good for nothing, and the diſpoſition 1748 
muſt ſubſiſt: So that in whatever view this matter is taken, the 
purſuer muſt be bound to pay; for even upon his own plan of 
reaſoning, he can never get rid of the diſpoſition 1748, without 


accepting of the diſpoſition 1758. 

The defenders know not well what is intended by the purſuer's Anſwer tot 
inſiſting for reduction of the firſt codicil as executed on death-bed, fun f d 
becauſe a moveable ſubject is only therein diſpoſed of: It might tion of the] 
be done on death-bed as well as at any other time. But however ſirſt codicil 
that may be, it is a good anſwer, that the codicil is proved to 
have been executed by d ir. Pringle when in lege pouſtte. 

The next queſtion is, Whether Mr. Pringle has, and could, by _ * 


the deeds executed by him, lay the burden of his moveable debts _- gere 
upon the purſuer, without his being intitled to relief out of the Whether mi 


per ſonal eſtate. Pringle cou 
burden the 


The purſuer ſtands bound by the dispo "tion 1748, which he purſber wn 
has accepted of, to pay all debts which his father ſhould be owing the debts 
at the time of his death: But it has been argued for the purſuer, — { 
t.at when a father diſpones his eſtate to his fon, it imports only, — 


n the ſon ſhall be liable to the creditors, but not that he thall the perſona 
E be eltate ? Ang 


E 
her he 


gau. be cut off from his relief out of the moveable eſtate, if he ſhall be 
Jone to? obliged to pay moveable debts ; and in ſupport of this, two deci- 

ſions were appealed to, collected by I alconer, 23d January 1745, 
Ruſſels ant Greig contra Ruſſel and Dall; aud June the 12th 1747, 
Campbells contra Campbell ot Sherwimne. 

The detenders admit the rule to be juſt in ſome caſes, but not 

in all; for they apprehend the import of ſuch burdening clauſes 
does entirely depend upon what has been the intention of the ma- 
kers of tuch deeds ; and this appears clearly to have been the go- 
verning principle in the two deciſions laſt above mentioned; for it 
appeared to the court, that the burdening clauſes were intended 
only as a ſecurity to creditors, without any deſign to cut off the 
relief: And this was particularly evident in the caſe, Campbells a- 
gainſt Campbell of Sherwaine, becauſe the heritable eſtate was ſettled 
in one deed, and the moveable eſtate in another, upon different 
perſons: And as each diſponee was burdened with the payment 
of debts, the burdening clauſes could admit of no other conſtruc- 
tion than their being only intended as a ſecurity to creditors, 
leaving the mutual claims of reliet between the heir and executor, 
to be ſettled agreeable to the ordinary rules of law. 
But the defenders cannot admit that it was Mr. Pringle's inten- 
tion, even in the deed 1745, that the purſuer ſhould have relief 
ot perſonal debts ; many circumſtances point out the reverſe to 
have been his meaning. He had brought home the bulk of his 
fortune to pay for an eſtate which he had purchaſed ; and find- 
ing what he brought home not to be ſufficient, he was obliged to 
borrow money in this country; when, intending to return to 
Spain, and having the proſpect of a ſecond family of children, 
who, and their mother, he was bound to provide for, he executed 
the diſpoſition 1748; wherein he gives his fon his eſtate, burden- 
ed with all his debts. Under ſuch circumſtances, there is reaſon 
to think he could mean nothing elſe by the diſpoſition 1748, than 
that his ſon ſhould be bound to pay all his debts out of the land- 
_ eſtate ; reſerving to himſelf his moveable eſtate, which he then 
had, or ſhould acquire, to be ſettled and diſpoſed of, for providing 
what other children he might have; and that he ſhould have it 
in his power to give them ſuch other proviſions out of his land- 
cltate, as circumſtances {hould make proper and necellary. 

At che fame time, it is immaterial whether your Lordſhips con- 
ſider the diſpoſition 1748 in this light, or not: For it is clear, 
that Mr. Pring/e had it in his power, in conſequence of the 
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ved faculty, to burden the purſuer with the payment of his debts; 
and the defenders are adviſed, that he has done ſo in a manner 
effectual in law. 

That Mr. Pringle had power to do ſo, your Lordſhips will be 
certain of, by peruſing the clauſes of the diſpoſitioa 1748, alrea- 

dy recited: And it is believed, that this will not be diſputed, nei- 
ther can it be diſputed, that Mr. Pringle meant to do ſo; becauſe 
the words of the will are expreſs for that purpoſe: I ordain 
that no part of the faid debts {hall affect this, my perſonal e- 
« ttate ; and in caſe of any purſuit, demand and charge, brought 

„ againſt my ſaid wife, the ſhall have immediate recourſe againſt 
„my ſaid ſon, and ſhall be relieved of all ſuch claims and 
„bonds due by me in Scotland.“ Nothing can be more expreſs. 

It is indeed true, that, by the will, the Spaniſh debt is bequeath- 
ed to the purſuer in the way of conſideration for this: But it is 
alſo true, that by the firſt codicil, that part of the will is altered, 
and every other part of it in expreſs terms confirmed ; ſo that, in 
the plain conſtruction of both law and reaſon, the will and codi- 
cil taken together, do conſtitute and aſcertain Mr. Prinzle's ulti- 
mate reſolution and ſettlement in this matter, amounting in ſub- 
{tance to this, That his wife ſhall have the perſonal eſtate to be 
divided among his younger ſons : That the thall have the Spani/Þ 
debt to be divided amongſt all his ſons equally ; and that the e- 
ſtate in Scotland ſhall bear the burden of the Scots debts, without 
any relief againſt his perſonal eſtate, as deſtined. 

This is the clear import and intended effect of the will and firſt 
codicil ; and as to the ſecond codicil, it can have no influence in 
this queſtion at all, as the only thing thereby intended, or done, 
was to give the purſuer a chance of beiug reimburſed out of the 
Spani/h debt, of the burden brought upon him by the bond grant- 
ed to Ma at that period, 

But it ſtill remains to be inquired into, whether Mr. Pringle 
has effeQually executed what was clearly intended by him : Ard 
with regard to which, it has been argued, ** That a father cannot 
"" DE A teſtament prejudge his heir of his relief of the moveable 
* debts: A teſtament is, in the conſtruction of law, and with re- 
* ſpect to the heir, a death bed deed ; and as the father cannot 
8 „ diſpoue away the lands from his heir in teſtament, more than 

* upon his death-bed, he can as little by ſuch deed diſappoint the 
* heir of his relief of the debts, which in ſo far tcads to burden 


* and exhault the heritage pro tanto.” 
The 
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The defenders may admit, that in ordinary caſes no perſon can 
prejudge the heir by a teſtament of his relief of moveable debts; ; 
but they cannot admit, nor has any of our lawyers ſaid, ſo far 
as they know, that a perſon may not burden his diſfonee by the 
exerciſe of reſerved faculties in a teſtament, or teſtamentary deed : 
And with regard to the exerciſe of theſe, the defenders apprehe::d 
that there is nothing more neceſſary, than that the will of the per- 
ſon who is to exerciſe the reſerved right, ſhould be clearly de— 
clared in any deed whatever, formally and regularly executed, 

By the late practice of the court, the maxim of the heir's not 
being to be hurt by teſtamentary deeds, has been much relaxed ; 
and the will of an unlimited owner of an eſtate, when expreſſed 
in proper words, has been found, tho' in a teſtamentary deed, to 
affect the heir's right much more materially than is contended for 
by the defenders in the preſent caſe: For your Lordihips have 
found, eſpecially with regard to wills executed out of this coun- 
try, that a man may even give his eſtate altogether from the heir, 
by a clauſe in a teſtament ſufficiently expreſſing his will and inten- 
tion, tho' not ſet furth in ſuch proper legal words as are common- 
ly uſed in formal ſettlements or diſpoſitions of land eſtates, of 
which an example will by and by be given. 

Mr. Pringle, in his will, has uſed legal, clear and explicite 
words, which moſt unqueſtionably would have been effectual for 
the purpole intended, if they had been put into any other writing 
than what is called a teſtament ; but, as has already been obſer- 
vw. there is no reaſon or juſtice for the exerciſe of a faculty be- 

limited to a writing of any particular form. Thus a man 
8 4 diſpones his eſtate, reſerving a power to nominate heirs ſub- 
ſtitute to the diſponee, may undoubtedly in his teſtament nomi- 
nate ſuch ſubſtitute heirs in virtue of the faculty reſerved; which 
is a doctrine that your Lordſhips had occaſion to have fully ex- 
plained in the noted cauſe of Douglas. 

And indeed, when your Lordihips conſider, that Mr. Pringle 
has reſerved in the diſpoſition. 1748, full power to burden the e- 
ſtate with all gifts, legacies, ec. there appears to be nothing more 
conſonant or agreeable to the nature of ſuch a faculty, than the 
exerciſing of it in a teſtament. 

Many caſes have occurred where great effect has been given to 
deeds much more exceptionable in form, than occurs in the pre- 


ſent caſe. | 
Thus 
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Thus, in the caſe, Henderſon contra Henderſon, ziſt Januray 
1667, collected by Lord Stairs: Henderſon executed a writing, 
bearing the narrative of a teſtament, wherein he appointed A/- 
la: Hender/on to be his heir and donator to all his lands and e- 
ſtate, and aſſigned him to the writs and evidents thereof, with 
power to enter with the ſuperior. Allan purſued Henderfon's ap- 
parent heir to implement this deed, by entering heir, and reſign- 
ing in his favour, conform to the medning thereof. The defender 
pleaded abſovitor, 1/, Becauſe this was no diſpoſition, but a te- 
ſtament, or donatio mortis cauſa. 2dly, If held as a diſpoſition, it is 
not done Habili mo o, by a proper conveyance. The court repelled 
the defence, becauſe, tho' the writ was informal, yet they found 
the defunct's meaning was to ahlenate his right from his heirs to 
this purſuer. And indeed, if they had judged otherways, they 
would certainly have given too ſtrong an effect to mere form, in 
oppoſition to ſubſtantial juſtice, and the right of every unlimited 
proprietor to ſettle his ſucceſſion; which applies @ fortiorz to the 
preſent caſe, where the proprietor does not give away his eſtate 
 trom the heir, but only exerciſes a reſerved faculty over his own 
eſtate, in a very moderate and rational manner, and for the pro- 
viſion of his younger children. 

Another caſe was decided on ſimilar conſiderations, 39th July 
1722, Kennedy contra Arburthnot. Hugh Kennedy of Balterfon made 
a diſpoſition of his eſtate to his only fon John, and the heirs of 
his body, to a blank perſon, and the diſpoſition appeared to have 
been ſigned blank as to the ſubſtitution ;—So that there only re- 
mained with the granter a tacite faculty to name ſubſtitutes, 
which was exerciſed in a manner which ſeemed to be leſs formal 
and exceptionable than the preſent caſe, By a ſimple docquet ſub- 
Joined to the ſaid deed, Hugh Kennedy of Balterſon declared, that 
he thereby gave full power and warrant to William Ferguſon of 
Auchinblain, to inſert John. Kennedy of Culzean and his heirs ; and 
failing of him, to Sir Archibald Kennedy. of Culzean, and his heirs, 
in the above diſpoſition.—It was pleaded againſt the heir of line, 
that the foreſaid docquet was a legal declaration of Hugh Kennedy's. 
intentions, that he ſhould be ſubſtituted; and therefore, that the 
deed mult be effectual againſt the heir of line.—The Lords found, 
that the docquet imported a ſubſtitution in favours of the perſon - 
therein named, and the whole eſtate was carried from the heir of 


line. 
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Another caſe occurs ſtil] more recently, and which has been 
already hinted ar in the preceeding part of the argument; it is 
that of Simon contra Barclay, 11th December 1751: Barclay, own- 
er of a land eltate in Scotland, when in South ie ic, executed a 
latter will and teſtamenc, wherein he © bequeathes to his father 
* WWilkam Burciay, all the yearly intereſt of his eſtate, whether in 
* money, goods, lands, cattle, or whatioever elſe, owing or per- 
* taining to him ar the time of his death, either in England, Sco— 
* land, &c. for his ſole ule and behoof, during his natural life; 
% and aiter his death, he bequeathes the premiſſes to his ſiſter 
* Jean Barclay for her fole uſe and behoof, during her natural 

life, and afterwards to her heirs for ever.” Then he appoints 

executors, and bequeathes certain legacies ; and concludes with 
this clauſe, © I do hereby revoke, annul and make void, all for- 
* mer wills, codicils or bequeaths made by me, and do declare 
this only to be, and remain for, and as my laſt will and teſta- 
r | So 

At a ſubſequent period, he annexed a codicil, or writing, in the 
following words:“ I hereby declare, that the diſpoſition which 
* have granted in favour of my ſiſter Jean Barclay, was made 
„with real intent, that ſhe, the ſaid Jean Barclay, after my ta- 
“ ther's and my death, no lawful heirs of my body ſurviving, 
“ might take quiet poſſeſſion, for her own ute and her heirs, of 
* all lands, houſes, ſums of money, and all other effects what- 
* ſomever belonging to me.” 

A queſtion having ariſen about the effect of the deed, with re- 

ard to the ſucceſſion of the eſtate in Scotland, the court, on report 
of the Lord Etchies, © Found, that tho' the ſaid teſtament is not 
& effeftual to convey the heritage, yet the declaration ſubjoined 
* to it, being a ſufficient indication of the will of Nobert Barclay, 
& that his whole eſtate ſhould deſcend to the heirs therein menti- 3 
% oned, will afford ground of action to the heirs of Jean Barclay | 
< againſt the purſuer, one of the heirs portioners of Nobert Bar- 
„ clay, to denude of the ſaid eſtate.” 

Theſe caſes have been adjudged, much more againft the prin- 
ciples pleaded by the purſuer, than the preſent caſe can poſſibly 
be, when determined for the defenders: For Mr. Prmgle has not 

4 only made a clear indication of his will, but has, by proper and 

4 apt words in his teſtament, exerced the faculty reſerved to him, 

y by expreſly burdening the purſuer with his debts due in — 
2 n 


13 
And the defenders ſhall only add one other authority in ſupport 


of their plea, namely, Lord Bankton, who, in writing upon the vol. 
rule in law, mil tam naturale eft, quam eo genere quidgue diſſolver 
quo colligatum eſt, lays it down, that the exerciſiag. by a teſtament, 

a faculty reſerved in the diſpoſition of lands, is not — to 
the rule. 

The defenders have only further to obſerve, that the reaſon in law, 
why heritage cannot be conveyed by a teſtament, does not apply to 
this cale. A teſtament, however long executed prior to the death 

of the teſtator, has only effect. as being his laſt will, and, there- 
fore, is underſtood in law to be the deed of his laſt moments, as 
11 then executed: And, of conſequence, teſtaments cannot convey 
heritage, becauſe they mult ever be ſubject to the law of death- 
bed. , 
But the caſe is quite different, with regard to the exerciſe of fa- 
culties in diſpoſitions, which the diſponer has reſerved a privilege 
of executing at any time in his lite: For theſe may be executed on 
death-bed, as has already been proved, by the many authorities 
quoted in ſupport of the bond of proviſion; and therefore, there 
is nothing more natural or proper, than that ſuch faculties may 
be exerced in a teſtament, tho underſtood to be made upon 
death-bed. 

In the out- ſetting of this cauſe, ſome unguarded inſinuations 

were made, to the prejudice of the defender Mrs. Pringle, touching 
her having influenced her husband in the execution of the de ds 
in queſtion, which were anſwered in kind; and, ſince that, the 
proceedings have been carried on with coolneſs and diſcretion. 
In this information, all private hiſtory, not material to the mat- 
ters at 1ilue, has been avoided, and, it is hoped, the ſame rule will 
be ob foreint | in the ee for the purſuer; but if other ways, | 
. and that reflexions ſhall be thrown out, ihe muſt be forgiven to put 
in a claim for having an opportunity to juſtify herſelf ; and ſhe 
does ſo, becauſe the is certain, that the can prove and make clee r, 
that her conduct toward the purſuer has been open and hoours- 
ble, as well before, as after his father's death. 

And with regard to the cauſe itfelf; as Mr. Pringle was an un- 
limited proprictor of his eſtate, under no legal obligation to the 
purſaer, or any other perſon whatever, with regard to the ſucceſ- 
fon in it; as he diſponed that eſtate to the purſuer, under an 
expreſs reſer vation of a power to burden him wich proviſions to 
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children, or other debts, at any time in his life, and which the dif- 
ponee becomes bound to pay; and as the purſuer did accept of 
the diſpoſition, it is humbly hoped your Lordſhips will be of o- 
pinion, that the granting the bond of proviſion to Mark, and 
the burdening the purſuer with the payment of the debts in Scot- 
land, were proper acts of exertion of the faculty reſerved to Mr, 
Pringle; and that theſe things were done in a legal and effectual 
manner; and therefore, that the defenders ought to be aſſoilzied 
from this action. 


In reſpect whereof, &c. 
JA MONTGOMERY. 


CONDE- 


( 2s 1 


CONDES ENDENC E. for Veronica Pringle, reli 
of the deceaſt Mark Pringle of Crichton, and for Ro- 
bert, Andrew and Mark Pringles, her children, de- 
tenders, given in to Lord Coalſton, the Ordinary; ; 


.AGATREST 


John Pringle of Crichton, purſuer. 


N this action, your Lordſhips pronounced the following inter- 
locutor; Having confidered the foregoing memorial, (i. e. 
* the purſuer's memorial) memorial for the defenders, and addi- 
* tional memorials for the parties, before anſwe, ordains the de- 
* fenders to give in a particular condeſcendence of the facts and 
* circumſtances, from which they infer that the purſuer had ac- 
* cepted of the diſpoſition 1748, not only quad the lands con- 
* tained in the renunciation 1754, but alſo guoad the lands of 
Crichton; and ordains the purſuer, and Mr. Mztchel/on his agent, 
* to produce all letters which paſt between them and the deceaſt 
* Mr. Pringle, relative to the infeftment which was taken upon 
<* the diſpoſition 1748.“ 

Mr. Pringle, the purſuer, and his doer, have produced ſome 
letters, and excerpts of others, in obedience to the above interlo- 
cutor, ſo far as reſpects them; and this condeſcendence is hum- 
bly offered for the defenders, in obedience to the other branch of 
the interlocutor. 

Imo, In Lammas term 1751, a charter of reſignation was expede 
under the great ſeal, upon the diſpoſition 1748, in favours ot the 
purſuer, who thereafter was infeft upon the 23d September of that 
year, and his ſaſine duly regiſtrate the day following; which acts, 
the defenders fay, amount to a clear acceptance by the purſuer of 
the diſpoſition 1748, becauſe, from the following letters and ex- 
cerpts produced by himſelf and his doer, it appears, that thoſe 
things were done, not only with his knowledge and approbation, 
but at his deſire and requeſt. | 

Mark Pringle, in a letter to Mr. Mitchelſon, dated at St. Lucar, 15th 
June, 1751, fays, * Laſt poſt I had a letter from my fon, where- 
* by 1 find he is defirous to be infeft in as much as will give him 
a vote in the ſhire, which I am very willing to agree to, He 


tells me, the belt way to ſave charges hereatter, is to be infeft 
6 1 
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fays, © A dear article my ſoa's infeftment, and 1 think to little 


Not that I have any reaſon to ſuſpect my ſon's ingratitude, but 


[6 | 


in the whole eſtate, upon my diſpoſition, I reſerving revokable 
power, except to what barely will intitle him to have a vote: 


at ſame time, I defire to ſhun giving him any temptation of 
running in debt, or bringing any manner of incumbrance on 
the eſtate, by ſuch an infeftment, as happily it may be preferable 
to my other proviſions, legacies or donations I may think pro- 


per to make. Therefore I ſtrictly requeſt and deſire, that you 


will not adviſe, nor cater into it, without laying every circum- 


ſtance open to me, being a truſt I repoſe in you: But, in caſe 
there be nothing injany hape detrimental to my preſent power 
over the eſtate of Crichton, by giving an infeftment over the 
whole, as ſaid, you may let him have it; and take out of the 
ſealed pacquet 4 left with you, any paper that may be required, 
having Mr. Andrew Pringle and my ſon witnelles to the opening 
and ſealing it again : The meanwhile, if there ſhould any thing 
ſtart contrary to my above intention, in ſuch cafe, I deſire that 
my ſon may be infeft on the lands of Sauchland, which J pre- 
ſume may intitle him co the vote he requires.” 

Mark Pringle, in a letter to the purſuer 10th Aug 1751, ſays, 
As to your infeftment, did you ever conſider the expence, trou— 
ble, and loſs of time it would bring you to, by being called 


upon juries, Cc.“ 


In Mark Fringle's letter to Mr. Mitchelſon, 23d November 1751, 
he ſays, © As to infefting my ſon, pleaſe to ſuſpend it until you 


79 


hear from me. 
Mr. Mitehelſn, in anſwer, Tr gth Beda 1751, writes, I had 
infeft your ſon, that it might be before Michaehnas, as I wrote 
you the 1oth September ; but you ſee by Mr. Fergu/on's and Mr. 
Prmgle's opinion, you can revoke that when you will: You'll 
ſee alſo, by their opinion, that it is neceilary you renonnce your 
power of revoking your liferent of a part of the linde to the 
extent of 400 J. Scots of valued rent, before he can be 1arolled 
to vote: For which there will probably ſoon be occaſion, as it 
is generally believed this parliament will toon be diſſolved, and 
a new one choſen : I had made a draught of a paper for that 
purpoſe, but as you now ſpzak of ſtopping your ſon's inteit- 
ment, I think it is not proper to trouble. you till further or- 


ders.” 
Mark Pringle, in a letter to Mr. Mitcheljon, 22d January 152, 


purpoſe . 


* 


| . * 
0 purpoſe: —Pray was I not to ſign ſome paper before that could 
„be expeded ?” 

In another letter to Mr. Mitcheljon, dated 12th March 17 54, he 

writes, * I take this opportunity to return you my renunciation 
„of liferent and faculty to my ſon, ſigned by me the 12th cur- 
«© rent, David Hodge my clerk, and Fohn Haldane my ſervant, 
“ witneſfles, of which I have a copy: And as to the contents, at 
« preſent 1 find no objection, only let me intreat you, in the 
* {trictelt friendſhip, to let it be extended ſo as to avoid all man- 
© ner of diſpute.” 

There are other parts of the correſpondence which relate to the 
ſame ſubject, but the above is the mo't material, and they clear- 
ly ſhow, that the charter and infeftment were expede at the deſire 
of the purſuer, and after obtaining his father's conſent for that 
purpoſe, which the defenders believe to be a thing which the pur- 
ſuer will not refuſe or deny. 

2do, The father's renunciation of his liferent, nd faculties 
quod a part of the eitate ſpoke of in the laſt mentioned letter, is 
the ſtrongeſt act of acceptance of the diſpoſition, that poſſibly 

could be. The purſuer's charter comprehended the whole eſtate: 

He was infeft in the whole eitate, and how could he poſſibly take 
a renunciation of the father's liferent, &c. of a part without that 
being an acceptance of the diſpoſition, which was the toundation 
of his title to that part? The renunciation without the diſpoſition 
1748, could veſt no right in the purſuer, and he could not accept 
of the diſpoſition 1748 by halves; nor can it have any influence 
in the queſtion of acceptance, that the renunciation was made 
upon the occaſion of the purſuer's marriage. That might be ar- 
gued upon, if the defenders were contending to have that part of 
the eſtate comprehended in the renunciation, tubjected to the pay- 
ment of their claims; but that is not the caſe; and there is no 
oneroſicy in the contract on the part of the fon, whatever may be 
the caſe as to his Lady and children. 

ztio, The purſuer, upon the title of the diſpoſition 1748, and 
charter and ſaſine which followed thereon, was, anno 1755, in- 
rolled as a frecholder of the — ot Mid-L albian, and thereat- 
ter acted as ſuch. 

4to, Altho' the defenders have no opportunity of che acts 
of property that may have been exerced by tue purſuer during his 
father's life, as fiar of the eltate, yet there is reaſon to think from 
Mr. Mitcheljon's letter, of 19th December 17 51, chat the purſuer 
had 


3 


Had been in uſe of ſigning leaſes of the eſtate; for in that letter 
Mr. Mitchelſon ſays, James Brockie's tacks are ready wrote out; 
* but your ſon delays ſigning them till he gets a piece diſputed 
ground betwixt you and Currie divided, which he propoſes to 
do in the ( hrijtmas vacancy.” 

to, The defenders have obſerved, that there was lately pro- 
duced in a proceſs between Robert and James Turnbulls, reſpec- 
ting the reduction of an aſſignation to the tack of the farm of 
Saughlana, one of the farms of the eſtate, an agreement between 
Mr. Pringle the purſuer, and Patrick Turnbull, wherein Mr. Pringle 
agrees, that the ſaid Patrick Turnbull thall be allowed to conti- 
nue in the poſſeſſion of the graſs, the laſt year of this new tack, 
until the ſeparation of the crop from the ground, or other- 
* wiſe, in the option of the ſaid Fohn Pringle ; the ſaid Patrick 
* Turnbull, and his ſucceſſors, ſhall be allowed 40 J. Sterling out 
of the laſt year's rent, which thall fall due by the new tack, 
is in conſideration of the want of poſſeſſion of the ſaid graſs.” 
In this agreement, ſeveral other particulars are adjuſted between 
the purſuer and the tenant, in which he appears clearly to have 
been acting as liar of that which is not comprehended in the re- 
nunciation. 

6to, The charter and ſaſine which followed upon the diſpoſiti- 
on 1748, are the purſuer's titles founded on for carrying on the 
preſent action; for in the ſummons, the defenders are called to 
compear at the inſtance of © Our Lovit, John Pring/e of Crichton 
* Eſq; eldeſt lawful fon of the deceaſt Mark Pringle of Crichton, 
* and as having good and undoubted right to the lands and ba- 
* rony of Crichton, lying within the parith of Crichton and ſhire 
of Edinburgh, conform to charter under the Great Seal in his 
“% favours, dated 26th July 1751, and . inſtrument of ſaſine fol- 
* lowing thereon, duly regiſtrate at Edinburgh, the day 
© of September thereatter, to whoſe great hurt and prejudice, &'c.” 

And as this ſummons is drawn by Mr. V:tchel/or, the purſuer's 
doer, and who was his father's doer, and expede the very charter 
upon the diſpoſition 1748, and took the infeftment, and was well 
acquainted with the whole correſpondence and tranſactions which 
paſt between the father and ſon, it puts it beyond all doubt that 
the purſuer not only accepted of the diſpoſition 1748, but that he 
held and underſtood it to be his only title to the eſtate, until he, 
or rather his council, lately diſcovered that it would be for his in- 


tereſt not to admit ſuch acceptance. | 
If 


* 


19 
If your Lordſhi ps ſhould think, that more evidence of the pur- 
ſusr's acceptance of the diſpoſition 1748 was neceſlary, it will be 
proper to order the purſuer to exhibite all tacks, and to conde- 
ſcend upon all writings that have been either executed or ſigned 
by him, relating to the eſtate, prior to, or after his father's death; 
But it is humbly imagined, that a further expiſcation of the pur- 
ſuer's acceptance of the diſpoſition I 748 will not be thought ne- 


ceſſary. 
(Signed) JAS. MONTGOMERY. 


| 1 6th February 1764. 
ANSWERS for John Pringle of Crichton, Eſq; 
T-O: 'F E 


CoONDESCENDENCE offered for Veronica R ennie, Relict 


of Mark Prinele of Crichton, and her Chillin 


TY point in diſpute between the parties, 15, whether or not 
ohn Pringle, the purſuer, by accepting the diſpoſition 1748, 
rac by his father, ſubjected himſelf to death-bed deeds that 
might be granted by his father, or gave his father any other 
powers over the eſtate, than if ſuch diſpoſition had never been 
granted? and if the taking charter and ſaſine upon that diſpoſition 
in the father's own lifetime, could give the father any ſuch 
powers? 

The Lord Ordinary was pleaſed, by his terte 24th Ja- 
mary 1764, to ordain all letters which paſt relative to that matter 
to be produced, and they have been accordingly produced on the 
part of the purſuer; and as Mar Pringle regularly kept all letters 
he ever received upon buſineſs, and a copy book of all letters he 

wrote, all which are in the cuſtody of the defender, ſhe may pro- 
duce any further letters concerning the ſame, if the can. Happi- 
ly Mr. AMitehelſon had kept all the letters he ever received from 
Mark Pringle. 

From theſe letters it appears, that as Vark Pringle himſelf was 
abroad, 70% Pringle the purſuer, who believed himſelf to be his 


tather's only fon and heir, withed to have a vote in the county 
FH where 


133 


where his eſtate lay, to make him the more confiderabſe among 
his neighbours. 

That might have been done, by giving TRE a ſuperiority of a 
ſmall part of the eſtate, a method which is often practiſed, but 
which 1s well known to perplex our land rights, and will proba- 
bly hereafter be the ſubject of many diſputes. 

It occurred to be a much more ſimple way to paſs a charter on 
the diſpoſition and ſettlement which the father had executed be- 
fore his going back to SHain in the year 1748; which was a deed 
ſealed up and left in Mr. Vtche//on's cuſtody, not to be opened 
till Mark Pringle's death, or until he ſhould give orders to open it, 
and to put the purſuer in poſſeſſion of lands, whereof the valued 
rent ſhould amount to 400 J. Scots, which would ſtill be within 
the ſum then allowed him for aliment. 

It occurred alſo, that as the eſtate of Crichton was a barony, 
if infeftment ſhould be taken of part of it, that part would be 
disjoined from the barony, and could not again be well united to 
it, after the juriſdiction act: Belides, it would ſave the expence 
which would be occaſioned by then taking a charter of part 
of the eſtate, and thereafter a charter of the remainder upon 
John Pringle's ſucceſſion after his father's death. There only 
remained to aſcertain, that Mark Pringle's powers ſhould re- 
main the ſame after that charter and infeftment as they did be- 
fore. It was not meant or intended, that his powers {hould ei- 
ther be greater or leſſer: This clearly appears by memorial and 
queries laid before two able lawyers, with their opinion thereon, 
as well as the whole correſpondence of letters. 

Thus in Ma &# Pringle's firſt letter on the ſubject, on the 1 5th 
June 1751, mentioned in the condeſcendence, page 2d and 3d, he 
lays, * Bur 1n caſe there be nothing in any ſhape detrimental to my 

* preſent power over the eſtate of Crichton, by giving an infett- 
ment over the whole, as ſaid, you may let him have it, xc." 

Mr. Mitehelſon, in his anſwer thereto, 25th July 1751, ſays, 
As you put ſuch a truſt in me, with relation to infefting your 
* ſon on your eſtate, I thought I could not ſufficiently diſcharge it 
« it J relied on my own opinion; tor tho' it appeared pretty clear 
to me, that you would have ſtill the /ame potvers over the e- 
« ſtate, after infefting your ſon, as you have at preſent ; ſtill I 
66 might be miſtaken.” Then adds. that he had taken the opini- 
« on of eminent lawyers thereon, who had concurred with him. 

As Mr. Pringle's orders were poſicive to expede the charter, in 
caſe his powers over chr eſtate remained the ſame as formerly, 

and 
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and as the lawyers opinions were clear upon that point, Mr. Mite 


chel/ſon paſt the charter at the Lammas term 1751, ſo as that the in- 
feftment might be taken before the Michaelmas. But it appears 
from the whole ſtrain of the correſpondence, that nothing was 
meant or intended by either party, than that the ſon ſhould have 
a vote, and the father's powers over the eſtate remain neither 
more or leſs than formerly; and that the i inconveniency of ſplit- 
ting the barony, and the expence or two charters might be hs 
voided. 

To the ſecond article of the condeſcendence it is anſwered, That 
the renunciation by the father of part of the eſtate, on bis ſon's 
marriage, was no doubt accepted as to that part of the eſtate, be- 
cauſe it was, indeed, a diſpoſition for an onerous cauſe; but with 
regard to the remainder of the eſtate, there was nothing given, 
ſo conſequently there could be no acceptance. The father's right 
remained the ſame as formerly : And this alſo anſwers the third 


article of the condeſcendence. 


To the fourth, When Mark Pringle went to Spain. again, he 
granted a factory, dated 28th November 1748, to Mr. Mitchelſon, 
giving him full power to uplift the rents, and do all ordi- 
nary acts of adminiſtration by himſelf alone; but in caſe of 


granting of tacks, the factory requires him to have the conſent of 


John Pringle his ſon, if in Scotland, and if furth thereof, the con- 
ſent of Robert Pringle of Cliſton, and Mr. andrew Pr ingle Ad vo- 
cate, as appears by the factory produced. So that the acts of 
property were alone exerced by Mare Pringle's own factor; John 
Pringle only acted the part of a friend, giving his approbation, as 
the perſon likely to be beſt informed what was for the intereſt of 
the eſtate : And which approbation, if he had been abſent, would 
have been given by the other gentlemen appointed. 
To the % The agreement mentioned is not produced; when N. B 


it is produced it will eaſily explain itſelf; ſo nothing further ſhall Agree 


Vas pre 


be ſaid thereon at preſent, = 


To the ſixth. It is taken notice of, that the charter and ſaſine ſg, a 
on the diſpoſition 1748, are the purſuer's titles for carrying on id P79 


the preſent action. 


To this it is anſwered, That homologation or acceptance re- 
quires an expreſs deed of a party himſelf. It is not to be inferred 


from a miſtake in one's doer: That would be catching hold on 


too trivial a circumſtance. It is common to libel on an die | 


title in reductions. The purſuer's 3 imagined, that the reſer- 
SH vations: . 


1 

vations in the diſpoſition 1748 were never intended, nor could 

not give Mark Pringle any greater power over the eſtate than if 
ſuch diſpoſition had never been granted. He was ſuing for re- 

duction of deeds granted on death-bed. Theſe deeds had never 

been homologated, and it is ſubmitted, if the diſpoſition 1748 

had been accepted of in the ſtrongeſt terms, if it could give the 
father any greater powers over the eſtate than he had without it. 

Bur in this caſe, the diſpoſition 1748 neither was, nor can be ac- 

cepted of: l he tather reſerved a power to alter : He did accord- 

ingly alter it in totum, by granting a new diſpoſition in 1758, to 

a different ſeries of heirs. It is not pretended that even that diſ- 

poſition, which is now the only ſubſiſting deed granted by Mark 
Pringle the father, was ever accepted of. So that this part of the 
purſuer's libel, which mentions the charter and ſaſine, is inept, 
and of no avail in the preſent proceſs, and falls to be ſtruck out, 
as neither party can found thereon. 

If the defenders want to ſee the tacks which have been granted 
ſince Mark Pringle went to Spain, they ſhall have acceſs to them 
when they pleaſe : But it is believed, that after ſeeing the factory 
granted by Mark Pringle, now produced, they will be ſatisfied 


that the tacks cannot avail them. 
PAT. MURRAY. 


ADDITIONAL AGRFEMFNT between John Pringle, Eſq; 
and Patrick Turnbull, 


T is agreed between John Pringle younger of richton, Eſq; and 
Patrick Turnbull tenant in Sauchland, That whereas by the new 
tack of the lands of Sauchland, ſigned by Patrick Turnbull of this 
date, for the ſpace of twenty one years, his entry to the graſs 
is made to commence from the term of V hisſunday laſt, albeic by 
his former tack he is intitled to the poſſeſſion of the fad graſs till 
the ſeparation of this preſent crop from the ground; therefore the 
ſaid John Pringle hereby agrees, that he, the ſaid Patrick Turnbull, 
{hall be allowed to continue in the poſleſſion of the ſaid graſs the 
laſt year of his ſaid new tack, until the ſeparation of that crop 
from the ground, or otherways, in the option of the ſaid Fohn 
Pringle and his ſucceſſors. The ſaid Patrick Turnbull and his ſuc- 
ceſſors {hall be allowed forty pounds ſerling out of the laſt year's 
rent, 


tay. 
rent, which {hall fall due by the ſaid new tack, in conſideration 
of the want of the poſſeſſion of the ſaid graſs. And further it is 
agreed, That the new houſe to be built by the ſaid Patrick Turn- 
bull, Hall be of the following dimenſions, wiz. Height within the 
walls thirty fix feet; breadth within the walls twenty feet; height 
of the ſide walls Een the floor ſeventeen feet ; the rebbits, ſoles, 
and lintels of the door and windows to be of aſh ; the wind ſkews 
to be alſo aſh; the roof and joiſting to be of Norway fir, in 1o 
far as the timber in the old houſe ſhall not be ſufficient; ; the 
walls to be of a proportionable thickneſs to the height ; and the 
upper rooms are to be floored with new dales. And it is alſo a- 
greed, that the road now leading from Sauchland to the high 
road, by Joh French's houſe, ſhall be ſtopt up, and that a new 
road for his conveniency {hall be allowed in place thereof. And 
they oblige them to perform their reſpective parts of the premiſes 
to each other; under the penalty of twenty pounds ferlmg, attour 
performance; and they conſent to the regiſtration hereof in the 
| books of ſeſſion, or others competent, that letters of horning on 
ſix days, and other execution needful, may paſs thereupon, in 
form as effeirs: And thereto they conſtitute 


Their procurators. 
In witneſs whereof, theſe preſents, conſiſting of this and the pre- 
ceeding page, are written by Samuel Mitchel/on clerk to the ſignet, 
and ſubſcribed by the ſaids parties, at Crichton, the ſeventh day 
of June, One thouſand ſeven hundred and fifty ſeven ; before theſe 
witneſſes, Peter Thomſon, ſervant to the ſaid John Pringle, and the 
ſaid Samuel Mitehelſon. 

| 3 (Signed) JoHN PRI NOTE. 

Peter Thomſon witneſs. PATRICK TURNBULL, 
Samuel Mitehelſon witneſs. 


